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TOPICS:

• Essential Cases

• 10 Steps to Obtain FB Discovery

• Other Social Media Discovery Cases

• Social Media Interrogatory (2018)
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Social Media & e-Discovery
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Social Media & e-Discovery

Sounded cool… maybe a few years ago 
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Social Media & e-Discovery

Hip… maybe a few years ago 
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Social Media & e-Discovery

Thanks for the reference but… you’re 6 years too late
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DO NOT USE 

- OUTDATED
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Social Media & e-Discovery

And this one… likely not to work until you set the stage…
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ESI and Social Media Discovery

Are Not Forms Use Can Use Forever
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Essential Cases



McDonald Hopkins

Social Media Discovery

Mario Alvarez v. Cooper Tire & Rubber Co.

75 So.3d 789 (Fla 4th DCA 2011)

Dec 2010 opinion vs. Nov 2011 opinion:

• 2010: Florida has “a strong policy to allow 

parties to do some fishing to learn what possible 

trial evidence may actually be out there.”

• 2011: [no reference to “fishing”]  “…the cost and 

burden of civil litigation will imperil its very 

existence.”
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Beswick v. Northwest Medical Center, Inc.

2011 WL 70005038 (Fla. 17th Cir. Ct. Nov. 3, 2011)

• All FB content: “clearly relevant” and “narrow in scope 

as they include a time limitation of five years.”

• Note – issued three weeks before Alvarez
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Davenport v. State Farm Mutual

2012 WL 555759 (M.D. Fla. Feb 21, 2012)

Request for Production

All photographs posted, uploaded, or otherwise

added to any social networking sites or blogs,

including but not limited to Facebook.com,

Myspace.com, Twitter.com, or any similar websites

posted since the date of the accident alleged in

the Complaint. This includes photographs posted

by others in which Chelsea Davenport has been

tagged or otherwise identified therein.
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Davenport v. State Farm Mutual

2012 WL 555759 (M.D. Fla. Feb 21, 2012)

Ordered to Produce:

“produce any photographs depicting [plaintiff],

taken since the date of the subject accident, and

posted to [social media], regardless of who posted

them.”
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Levine v Culligan of Florida, Inc.

2013 WL 1100404 (Fla. 15th Cir. Ct. Jan. 29, 2013)

• D sought full access since evidence “may” exist on 

her social media accounts.

• D had not come forward with evidence to show 

“some reason to believe that the private portion of 

a profile contains information relevant to the case.”
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Est of Salvato v. Miley

2013 WL 2712206 (M.D. Fla. June 11, 2013)

• Requests outside the scope of discovery absent 

a “threshold showing that the information is 

reasonably calculated to lead to the discovery of 

admissible evidence.”

• Order lists a number of the discovery requests; 

alone, some version of these requests might be 

OK.
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Est of Salvato v. Miley

2013 WL 2712206 (M.D. Fla. June 11, 2013)

Interrogatory 12

Please identify whether you had any social media accounts

and/or profiles including, but not limited to, Facebook,

Twitter, MySpace, you have had at any time from July 5,

2012–February 1, 2013.

For each account, please provide the name and/or username

associated with the profile and/or social media account, the type of

social media account (e.g.—Facebook, Twitter, etc.), the email

address associated with the social media account, the dates you've

maintained the account, and/or whether the account is still active.
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Root v. Balfour Beatty Const. LLC

132 So.2d 867 (Fla. 2d DCA 2014)

• Sought full access to Facebook account

• Distinguishable: 

• “mother/next friend” was not a witness 

• scope of requests did not relate to counts 

/ defenses.

• Plaintiffs will cite language; Defendants 

emphasize outlying nature of facts
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Est of Antico v. Sindt Trucking, Inc.

148 So.3d 163 (Fla. 1st DCA 2014)

• Defendant sought phone and FB content

• NOT IN OPINION = FB implicated because 

relatives later posted, “don’t text and drive.”

• Arguably not a “social media” case but same 

analysis.  See also Restrepo v. Carrera, 3d DCA 

(April 13, 2016).
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Nucci v. Target Corp.

162 So.3d 146 (Fla. 4th DCA 2015)

• Defendant sought phone and FB content

• NOT IN OPINION = FB implicated because 

relatives later posted, “don’t text and drive.”

• Arguably not a “social media” case but same 

analysis
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Hogwood v. Palms West

(Fla. 15th Cir. Ct. Aug 12, 2015)

• Judge Sasser (Levine) applies Nucci & Root

• Granted in part, denied in part
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Hogwood v. Palms West

(Fla. 15th Cir. Ct. Aug 12, 2015)

Request for Production

Please provide the content of each and every 

social media website, utilized by the Plaintiff, Vicki 

Hogwood, for the one year period prior to the 

incident which is the subject matter of this litigation 

to the present. For clarification, this would include, 

but not be limited to, Facebook, Twitter, Instagram, 

LinkedIn, XboxLive, Foursquare, Gowalia, 

Myspace, and Windows Live Spaces, and dating 

websites. 
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Hogwood v. Palms West

(Fla. 15th Cir. Ct. Aug 12, 2015)

Interrogatory

With respect to each social media website which Plaintiff has 

used or maintained an account from one year prior to the 

incident that is the basis for the subject lawsuit to the 

present, please provide Plaintiff’s user name and password. 

Alternatively, pursuant to Rule 1.340(c), Fla. R. Civ. P., 

please provide a copy of all content/data shared on each 

account during the one year prior to the incident that is the 

basis for the subject lawsuit to the present. 
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Hogwood v. Palms West

(Fla. 15th Cir. Ct. Aug 12, 2015)

Application of Nucci:

“Patient’s objections must be overruled to the 

extent they seek to prevent disclosure of 

photographs from her Facebook page. As in 

Nucci, Patient has placed her long-term health at 

issue in this action. Therefore, photographs of her 

daily life before and after the incident leading to 

this litigation are exceedingly relevant.”
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Hogwood v. Palms West

(Fla. 15th Cir. Ct. Aug 12, 2015)

Application of Root:

“Defendants here seek discovery of “all 

content/data shared” on Patient’s Facebook 

account. Such a request implicates the concerns 

raised in Root and would be the equivalent of the 

proverbial impermissible “fishing expedition”. 



Photographs
Nucci distinguishes still images from other content and 
appears to confirm broad discovery powers.  This is helpful 
since social media is moving away from written content 
and towards posted images (see, e.g, Instagram, 
Pinterest, and SnapChat).

Threshold to Get Social Media Access
Levine, Salvato, Hogwood

Other Objections Typically Fail
Privacy – Beswick, Davenport, Levine, Nucci

SCA – Levine and Nucci

Production Method – Antico and Nucci

Not “tagged” photos – Nucci, see also EEOC v 
Simply Storage

Take-Away 

Standards?

P

T

O
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10 Steps

Facebook Discovery
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1. Preserve Plaintiff’s Public Profile (early)

Print or save public portion of the plaintiff’s 

Facebook account, including number of friends, 

photos, and other openly-available information.

This snapshot may reveal what is subsequently 

altered, removed, or deleted.
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2.  Serve a Single Interrogatory

Seek identification of plaintiff’s social media accounts.

(Skip this step if plaintiff‘s social media profiles are public)

Don’t rely on Google or Facebook search

Use interrogatory from Beswick or Nucci

Distinguish from Davenport and Root

Aim for Davenport, Nucci, and Hogwood order
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2.  Serve a Single Interrogatory

Please identify (a) any social media site(s) which you have used from 

[date] to the present and (b) your user name or profile name for each 

social media site listed. "Social media sites" refer to Internet-based 

social networking websites and/or services including but not limited to 

Facebook, Twitter, Linked In, Instagram, Pinterest, and SnapChat. You 

are not being asked to produce content or a password – this 

Interrogatory simply asks you to identify internet-based social media 

sites which you have used or continue to use and your user (or profile) 

name.
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3.  Re-Check Public Profile

Re-examine plaintiff’s public profile before deposition.

If content is removed or altered, that could develop grounds 

for further discovery and/or spoliation claim (new ethics rule 

could cause two harms)
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4.  Develop Case-Specific Reasons for 

Disclosure

What type of content is going to be most relevant and 

valuable to your case?

Looking ahead, what is the narrowest initial discovery 

request which will yield results?  (time period or type of 

content)
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5.  Consider Facebook Questions in Deposition

Likely tailor to your case or style.  You may chose not to 

question.

For examples, see article, Ten Steps to Obtain Facebook 

Discovery in Florida.
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6.  Post-Deposition Review

Public photos/content in conflict with evidence or depo testimony?

Content been altered or missing?

Plaintiff reveal something about private content in deposition?

See analysis in Levine and Root.  See also discovery test(s) in non-

Florida EEOC v. Simply Storage.
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7.  Serve a Narrow Request for Production

Still images (photographs) or moving images (video, GIFs) depicting 

the Plaintiff (posted by Plaintiff or in which Plaintiff is tagged) from 

[time] to present.

Nucci and Davenport have examples; avoid Root and Levine.

Must relate to a count or defense (relevant).

If content has changed, interrogatory asking for a description of 

content changed, not RFP (this helps avoid Root/Levine situations).
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8.  Set a Hearing if Other Side Objects

See Rule 1.280(b)(1) [reasonably calculated to lead to 

admissible evidence]

And Rule 1.350(a) [contemplates e-discovery] 
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9.  Re-Check Public Portion of Profile Again



McDonald Hopkins

Social Media Discovery

10.  Consider Supplemental (Incremental) 

Discovery

If images are helpful, ask for any captions or comments

EEOC v Simply Storage: “social media communications and 

photographs that reveal, refer, or relate to any emotion, feeling, or 

mental state… and that reveal, refer, or relate to events that could 

reasonably be expected to produce emotion, feeling, or mental state.”
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Start with this SM

Interrogatory (2018)
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Social Media 

Discovery Materials
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Forman v. Henkin (Feb 2018)

…defendant argues that the Appellate Division erred in employing a heightened threshold for

production of social media records that depends on what the account holder has chosen to share on

the public portion of the account. We agree. Although it is unclear precisely what standard the

Appellate Division applied, it cited its prior decision… which stated: "To warrant discovery, defendants

must establish a factual predicate for their request by identifying relevant information in plaintiff's

Facebook account—that is, information that 'contradicts or conflicts with plaintiff's alleged restrictions,

disabilities, and losses, and other claims’ ”.

Several courts applying this rule appear to have conditioned discovery of material on the "private"

portion of a Facebook account on whether the party seeking disclosure demonstrated there was

material in the "public" portion that tended to contradict the injured party's allegations in some respect.
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Forman v. Henkin (Feb 2018)

Before discovery has occurred—and unless the parties are already Facebook "friends"—the 

party seeking disclosure may view only the materials the account holder happens to have 

posted on the public portion of the account. Thus, a threshold rule requiring that party to "identify[ ] 

relevant information in [the] Facebook account" effectively permits disclosure only in limited 

circumstances, allowing the account holder to unilaterally obstruct disclosure merely by manipulating 

"privacy" settings or curating the materials on the public portion of the account.

Under such an approach, disclosure turns on the extent to which some of the information sought 

is already accessible—and not, as it should, on whether it is "material and necessary in the 

prosecution or defense of an action.”

New York discovery rules do not condition a party's receipt of disclosure on a showing that the items 

the party seeks actually exist; rather, the request need only be appropriately tailored and reasonably 

calculated to yield relevant information. Indeed, as the name suggests, the purpose of discovery is to 

determine if material relevant to a claim or defense exists. In many if not most instances, a party 

seeking disclosure will not be able to demonstrate that items it has not yet obtained contain material 

evidence. Thus, we reject the notion that the account holder's so-called "privacy" settings govern the 

scope of disclosure of social media materials.
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Warrant in Las Vegas 

Shooter Case

Litigants can / should learn from law enforcement how 

to phrase their e-discovery requests
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Warrant in Las Vegas Shooter Case

ESI

which the 

Government 

sought from 

Microsoft 

(email account 

provider)
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Warrant in Las Vegas Shooter Case

Metadata

which the 

Government 

sought from 

Microsoft 

(email account 

provider)
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Other Cases / Sources

www.Internetlawcommentary.com

State of Connecticut v. Teri Buhl (June 21, 2016)

U.S. v. Elonis (3rd Cir. Oct. 28, 2016)(post SCOTUS)

Jones, Alexandra, “Forman v. Henkin: Conflict Between 

Social Media Discovery & User Privacy”

Smith v Hillshire Brands, (USDC Kansas 6/20/14)

Thurmond v Bowman, (USDC WD NY 3/31/16)

Giacchetto v. Free School Dist., 2013 Lexis 83341

http://www.internetlawcommentary.com/
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