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• Data breach
• Defamation
• E-discovery and retention
• Internet crimes
• Privacy
• Social media discovery 
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The Case of…



Issue Spotting – Social Media Torts

Work the Case

Use Social Media – even if the case 

doesn’t seem to call for it

Doctor’s Response (using social media)

Recap / Discuss



Defendant knew / should Not of Public Nature Causation / emotional  distress Punitives /Attorney’s fees

False & Defamatory 

Statement
Unprivileged publication 

to third party

Publication of private fact

Offensive

Reckless / intentional conduct

Outrageous, utterly 

intolerable in civilized society

Oral communication 

“intercepted” or disclosed

Actual / liquidated damages ($100 per day or $1k)

Defamation
Publication of 

Private Fact
IIED

Security of 

Communications Act

Actual damages Severe emotional  distress



Truth
Reasonable not for 

hypersensitive
Causation ? Subjective belief is not reasonable 

Per se OR  per quod

Opinion 

Consent

Already public

Offensive alone isn’t enough

Outrageous, utterly 

intolerable in civilized society

Two party consent

No subjective belief

Defamation
Publication of 

Private Fact
IIED

Security of 

Communications Act

Privileged disclosure Severe emotional  distress

1st Amendment

Highly offensive

Legit Concern / News





Florida 2016

Invasion of privacy / IIED: $140m verdict / $31m settlement



U.S. Supreme Court 2015

Defendant must (a) intend to issue threat or                             

(b) know that communication would be viewed as a threat

Postscript – lower court convicted him anyhow!









Be on Lookout for these Torts















Be on Lookout for these Torts













Defendant knew / should Not of Public Nature Causation / emotional  distress

False & Defamatory 

Statement
Unprivileged publication 

to third party

Publication of private fact

Offensive

Reckless / intentional conduct

Outrageous, utterly 

intolerable in civilized society

Disclose patient information without 

consent

Breach of Medical Standard of Care

Defamation
Publication of 

Private Fact
IIED

HIPAA / Patient 

Privacy & Med Mal

Actual damages Severe emotional  distress

Damages?



Truth
Reasonable not for 

hypersensitive
Causation ? Subjective belief is not reasonable 

Per se OR  per quod

Opinion 

Consent

Already public

Offensive alone isn’t enough

Outrageous, utterly 

intolerable in civilized society

Two party consent

No subjective belief

Defamation
Publication of 

Private Fact
IIED

Security of 

Communications Act

Privileged disclosure Severe emotional  distress

1st Amendment

Highly offensive

Legit Concern / News



Analyzing_

#1 What is her best claim? #2 What is her weakest claim?

#3 Doctor’s worst defense?#3 Doctor’s best defense?





No HIPAA / Privacy:

• Partner invited

• Mom / Brother invited

• Wife = employee 

• Wife = learned from 

brother

• Police – immunity

IIED:

• Christian beliefs are not 

likely “beyond all 

decency… intolerable in 

the community”

• Spirituality is OK in DR 

office

• He asked to be open

• No “severe” emotional 

distress

Medical Malpractice:

• Same intervention as the 

therapist before

• Referral to psych is not a 

diagnosis

• Plaintiff never relied on it / 

damaged

NO DAMAGES

Defamation:

• Truth (she is gay)

• Opinion (religious belief)

• 1st Amendment?

Publication of Private Fact:

• Partner / Family knew

• Wife – heard it from brother

• Cop – immunity in reporting

• Is it highly offensive?

• Even if wife or cop, how are 

you damaged?

Doctor’s_







Central Florida Lesbians
Closed group / 2.5k members



Brother’s post:
• Acknowledges sister 

is gay
• Names doctor
• Reports events 

consistent w demand 
letter

• Tells people to stay 
aware from medical 
group

• Tells people to share
• Public account



Doctor’s Response to Demand…. 

Just got STRONGER

1.He has his own cease and desist claim

2.Sister is “open” online… (no longer a “private 

fact” / damages)

3.Brother reveals his sister’s orientation on his 

public account



Issue Spotting – Social Media Torts

Work the Case

Use Social Media – even if the case 

doesn’t seem to call for it

Doctor’s Response (using social media)

Recap / Discuss
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